While detention by armed opposition groups in non-international armed conflict is a reality that is foreseen and not prohibited by international humanitarian law, the grounds upon which it may take place are not defined. This article looks more closely at the customary international humanitarian law prohibition on arbitrary deprivation of liberty, and how it can apply to armed opposition groups in a manner that makes compliance realistic. It focuses on the legal bases upon which armed opposition groups may detain persons who are taken into custody in order to remove *
them from hostilities or for security purposes. An approach to detention by armed opposition groups based on the principles of international humanitarian law applicable to international armed conflicts is explored and its limitations defined.
The rebels here said they caught a spy in the court building . . . The response was swift. Prosecutors interrogated the man on Thursday, and the rebels said they planned to detain him, for now. 1 (Karim Faheem)
In a typical non-international armed conflict (NIAC) between a state and a non-state armed opposition group, it is inherent that the rules of international humanitarian law (IHL) -which in principle apply equally to all parties to a conflict -will in fact be applied to parties that are unequal in many ways. Nevertheless, whatever there is to be said about armed opposition groups' factual compliance with IHL, most IHL rules can be applied to an armed opposition group without many problems. State armies and armed opposition groups are equally capable in theory of refraining from killing prisoners, using prohibited weapons, or attacking civilians. However, a small number of IHL norms may give rise to difficulties of legal interpretation when applied to armed opposition groups instead of states. One example is the IHL prohibition on arbitrary deprivation of liberty in NIACs. 2 Armed opposition groups in NIACs do take prisoners -this is a reality that IHL foresees and does not prohibit (but does not expressly allow either). However, the grounds upon which this may take place are less clear. What is clear is that customary IHL prohibits the arbitrary deprivation of liberty, and that interpreting this rule in the same way when applied to armed opposition groups as when applied to states would realistically make it impossible for armed opposition groups to comply with the requirements.
Notwithstanding the situation in IHL, the domestic law of all states prohibits detention by armed opposition groups. If group members are to be punished for the mere fact of having detained an individual -tarred with the same brush as hostage-takers and kidnappers, regardless of the reason for detentionthey will have less of an incentive to comply with the prohibition on hostage-taking in future, or with the rules on humane treatment of detainees. This could have potentially devastating consequences for the persons detained and for the civilian population at large. This article will look more closely at the IHL prohibition on arbitrary deprivation of liberty, and how it can be applied to armed opposition groups in a manner that makes compliance realistic and promotes respect for the norms governing the treatment of detainees. The first section examines the general parameters of the IHL prohibition on arbitrary deprivation of liberty (with reference to the complementary rule in international human rights law (IHRL)) and confirms its applicability to armed opposition groups. The second section exposes problems that arise from applying this prohibition to states and armed opposition groups in an identical manner. The final section examines how the IHL prohibition on arbitrary deprivation of liberty could be applied more realistically to armed opposition groups, relying on the analogous provisions of the IHL applicable to international armed conflicts.
While situations may arise where armed opposition groups may (or even must) detain an individual on the basis of a criminal offence, 3 this article focuses on situations where detention does not arise from suspicion or conviction of a criminal act, but on detention of enemy soldiers to remove them from hostilities (similar to detention of prisoners of war (POWs)), and detention of civilians for security reasons when the armed opposition group becomes the de facto authority in a territory.
An overview of the IHL prohibition on arbitrary deprivation of liberty in non-international armed conflicts
The customary IHL rule prohibiting arbitrary deprivation of liberty in NIACs 4 has been affirmed on the basis of state practice -all states prescribe by law the grounds for detention during a NIAC; a substantial number have also specifically criminalized arbitrary detention in NIACs, and most military manuals prohibit this practice. 5 States have additionally condemned arbitrary detention in NIACs through the United Nations General Assembly, 6 the Security Council, 7 However, IHL does not give a clear definition of the concept of arbitrary deprivation of liberty in NIACs, and does not expressly refer to any legal grounds for detention. It is thus necessary to find a legal standard to determine the meaning of 'arbitrary deprivation of liberty' in a NIAC context. Taking into account that a corresponding prohibition on arbitrary arrest and detention exists in IHRL, 9 this would prima facie be the most logical starting point for interpreting and giving content to the concept of arbitrary deprivation of liberty in IHL. 10 In this regard, it is worth noting that IHRL still applies during NIACs to the extent that the state has not made permissible derogations, 11 or that an IHRL rule has not been superseded by a more specific rule of IHL operating as lex specialis. 12 The International Committee of the Red Cross (ICRC) study on customary international humanitarian law agrees that some IHL concepts require interpretation in the light of IHRL, 13 and follows this approach by using IHRL extensively to interpret the IHL prohibition on arbitrary detention, with regard to both substantive grounds and procedural requirements for detention in NIACs. 14 
International humanitarian rights law and the prohibition on arbitrary detention
Given this relationship between IHL and IHRL, and the fact that the concept of arbitrary deprivation of liberty has largely been imported from IHRL, it is important to examine the prohibition on arbitrary detention in IHRL in order to interpret the corresponding IHL prohibition.
In IHRL, the most universally accepted formulation of the prohibition on arbitrary detention is that in the International Covenant on Civil and Political Rights, which provides that: 'No person may be deprived of liberty except on grounds and according to procedures established by law'. 15 Regarding the substantive grounds for detention, no concrete parameters for acceptable grounds are set -the main requirement is that they be enshrined in existing law. The United Nations Working Group on Arbitrary Detention -mandated to pronounce on general issues related to arbitrary detention so as to assist states in preventing this practice -gives some further guidance on this point by stating that detention may be considered arbitrary on substantive grounds if it is 'clearly impossible' to invoke a legal justification for the detention (e.g. the detainee's sentence has been completed, or an amnesty law applies to him or her). 16 Detention may also be arbitrary on substantive grounds if it is imposed as a result of the detained person's exercise of the rights and freedoms established in the Universal Declaration of Human Rights (UDHR) or other international instruments. 17 According to the African Commission on Human and Peoples' Rights, detention may be arbitrary if the substantive grounds set out by law are too vague. 18 Furthermore, even if there are valid grounds for the detention when it is imposed, the detention will be considered arbitrary if it continues after the grounds for it have expired (e.g. the detainee's release has been ordered). 19 On the other hand, detention may be considered arbitrary on procedural grounds if there is a failure to detain in accordance with procedures established by law. 20 This would include giving reasons for the detention 21 and giving the accused the opportunity to challenge the legality of his or her detention before a regularly constituted, independent tribunal. 22 The arrest should also be effected by a competent official or person authorized to do so. 23 Additionally, a grave failure to respect fair trial standards established in the UDHR or relevant international instruments may also render a detention arbitrary. 24 In the case of Mukong v. Cameroon, the United Nations Human Rights Committee (charged with the monitoring of the International Covenant on Civil and Political Rights) held the view that arbitrariness must be interpreted broadly 'to include elements of inappropriateness, injustice, lack of predictability and due process of law'. Thus, even in cases where procedures set out in national law are strictly complied with, a detention may still be considered arbitrary if it does not conform to wider considerations of the rule of law. 25 The IHL prohibition on arbitrary deprivation of liberty in NIACs as applicable to armed opposition groups Several legal explanations have arisen as to how armed opposition groups are bound by IHL norms. Some of these require recognition of the armed opposition group by states, 26 others require the armed opposition group's consent, 27 while yet others require neither of the above. 28 Two models that are the most pertinent in explaining the applicability of the prohibition on arbitrary deprivation of liberty (without requiring the armed opposition group's consent) are the direct application of customary IHL to non-state entities and the doctrine of 'legislative jurisdiction'. The former is in line with the concept of functional international personality advanced by the seminal International Court of Justice Reparations case. 29 The direct applicability of customary IHL to armed opposition groups has also been supported by the Special Court for Sierra Leone and the International Commission of Inquiry on Darfur. 30 The doctrine of 'legislative jurisdiction' similarly holds that international obligations are binding on non-state entities insofar as they are capable of holding them, by virtue of the state's capacity to legislate for and on behalf of its nationals and individuals in its territory, whether through domestic law or directly through obligations incurred at international level. 31 Either way, it is clear that the customary prohibition on arbitrary deprivation of liberty is applicable to armed opposition groups. This is illustrated D. Casalin -Taking prisoners: reviewing the international humanitarian law grounds for deprivation of liberty by armed opposition groups by the United Nations Commission on Human Rights calling upon 'parties to the hostilities' (that is, not only the government) in Sudan to protect all civilians from violations of IHL, including arbitrary detention. 32 Parties to the conflict who have a duty to protect civilians from arbitrary deprivation of liberty are evidently prohibited from engaging in this practice themselves. This is further supported by the Inter-American Commission on Human Rights, which has stated in the context of detentions by armed opposition groups that it considers the prohibition on arbitrary detention to be one of the international norms applicable in NIAC, 33 and that such norms 'apply equally to and expressly bind all the parties to the conflict'. 34
UN
The IHL prohibition on arbitrary deprivation of liberty as applied to states cannot be applied in the same way to armed opposition groups
The general interpretation of the IHL prohibition on arbitrary deprivation of liberty as outlined above cannot, however, be applied to armed opposition groups in a realistic manner. Applying the prohibition to these groups in such a way would raise a legal issue for them regarding the substantive basis for detention, as existing national law would never authorize detention by armed opposition groups, nor would it permit them to make laws that would serve as a basis for detention. Armed opposition groups could also not meet procedural requirements, as they would lack the authority under national law to arrest, to issue warrants, or to set up tribunals to review the legality of the detention. While this may be in line with states' domestic law, IHL does not prevent detention or other warlike acts by armed opposition groups (regardless of their status in domestic law): the basic IHL principle of necessity merely dictates that these acts must be strictly limited to those necessary for a party to achieve the aim of weakening the enemy's military potential (in the case of an armed opposition group, this would be limited to acts necessary to overcome government control). 35 By implication, IHL cannot prohibit a party from overcoming the enemy by means of acts that fall within these limits. 36 Indeed, experience has shown that the principle of equality of belligerents is an important factor in inducing armed opposition groups' compliance with IHL (although 'equality' is necessarily a more limited concept in NIACs, as at least one party is not a sovereign state). 37 Indeed, in the absence of the formal recognition of belligerency, observance of customary IHL has generally been based on de facto reciprocity: for example, rebels who accord captured members of government forces the same treatment as POWs have been more likely to receive the same treatment in return. 38 Conversely, an armed opposition group is unlikely to comply with the prohibition on arbitrary deprivation of liberty if it almost totally precludes the group from detaining individuals legally, as such an application of the rule would deny any reciprocity and put them in such an unequal position that it would largely negate any possibility of weakening the enemy's military.
In such a situation, the armed opposition group may see no reason to commit itself to IHL and turn to more devastating methods of overcoming enemy fighters, including those that constitute war crimes, such as killing captured persons or fighting on the basis that no prisoners will be taken. 39 Alternatively, such groups will continue to detain prisoners regardless of legality, the drawback being that, in this situation, the group will also have no incentive to feel constrained by IHL as to whom it may detain and under what circumstances, not to mention how the group is expected to treat detainees. When detention of enemy fighters in order to remove them from hostilities is painted with the same brush as hostage-taking and kidnapping, there is little incentive to comply with the prohibition on the latter two. 40 Being placed outside the bounds of IHL may also make armed opposition groups more reluctant to submit to monitoring of conditions in their detention facilities. In all of these scenarios, those detained will be the ones to pay the price.
The above dilemma highlights the fact that, although IHRL is important in interpreting IHL rules (especially in a case such as the present where IHL of NIACs seems to offer little in the way of defining the concept of 'arbitrary deprivation of liberty'), caution should be exercised in importing rules directly from one system to another without taking into account the differences in the IHL and IHRL systems, as well as the contexts in which they operate. 41 IHRL standards were mainly designed to be applied by states, while IHL is a system specifically conceived to apply between parties to a conflict (in the case of IHL of NIACs, for a conflict where at least one party applying the rules will not be a state). Thus, the differences in the addressees of the rules and their relationships with each other must be taken into account. 42 Zegveld advocates caution in applying human rights norms to armed opposition groups for the reason that these norms often presume the existence of a government. 43 It can be said, in light of the human rights standards for the basis of detention (e.g. requiring detention to be based on legislation), that the norms relating to arbitrary detention belong in this category.
Regarding differences in context, it is worth remembering that the International Court of Justice envisaged adjustments in IHRL for situations of armed conflict in the relationship between IHL and IHRL by holding that IHL applies as lex specialis in conflicts. 44 IHRL itself also foresees such an eventuality by including derogations clauses, 45 which allow for adaptation of obligations in a conflict situation. On a more practical level, and keeping in mind the previously discussed considerations of encouraging compliance by armed opposition groups, it should be borne in mind that, even for human rights actors working in a conflict situation, the fact that IHL was specifically designed to limit human rights violations in wartime (as well as the fact that most military commanders are trained in IHL rather than IHRL, and the sense of fairness that IHL gives to the parties involved) often makes IHL a more persuasive basis on which to work. Again, reciprocity is a prominent factor in ensuring compliance. 46 The importance of a realistic approach to human rights in armed conflict has been stressed by Abresch, who states (in the context of the right to life in internal armed conflict) that:
It is not enough for the direct application of human rights law to internal armed conflicts to be appropriate and desirable; it must also be possible . . . Human rights law must be realistic in the sense of not categorically forbidding killing in the context of armed conflict or otherwise making compliance with the law and victory in battle impossible to achieve at once. 47 It is submitted that a strict application of human rights standards to interpret the IHL prohibition on arbitrary deprivation of liberty in NIACs as applied to armed opposition groups creates just such a situation where compliance and military success are mutually exclusive. Circumstances under which IHL may permit detention by armed opposition groups: drawing an analogy with IHL of international armed conflicts
How, then, can the prohibition on arbitrary deprivation of liberty be applied in such a way that it induces compliance by armed opposition groups, while bearing in mind that parties will not (and are not expected to) comply with a system that completely precludes them from weakening their opponent militarily? According to Zegveld, 'under Common Article 3 and Protocol II, armed opposition groups are not prohibited from restricting the liberty of persons'. 48 In fact, Common Article 3 applies to 'members of armed forces taking no active part in hostilities, including those placed hors de combat . . . by detention', and Article 5 of Additional Protocol II to 'persons deprived of their liberty for reasons related to the armed conflict'. In Zegveld's opinion, the fact that these instruments prescribe standards of treatment for certain detainees -in terms that are addressed to both parties to the conflict -serves as evidence that IHL of NIACs does envisage detention by armed opposition groups in some circumstances. The only type of deprivation of liberty specifically prohibited by Common Article 3 and Additional Protocol II is hostagetaking, 49 which requires the specific intent to coerce someone to take action or refrain from so doing. 50 In substantiating the view that the IHL of NIACs does not preclude detention by armed opposition groups, Zegveld points to the example of the former United Nations Commission on Human Rights urging armed opposition groups in Afghanistan to release all prisoners detained without trial, 51 and is of the opinion that this did not express a blanket prohibition on detentions by armed opposition groups but merely a prohibition on detaining persons without trial within a reasonable time. 52 The Institute of International Humanitarian Law's manual on the law of NIAC similarly does not identify a ban on detention by armed opposition groups, but only states that kidnapping or abduction of civilians is prohibited. 53 The question remains, however: under what circumstances may an armed opposition group detain an individual in the first place? This will be examined further below, focusing on situations where an individual is not detained on a purported criminal charge, but rather in circumstances comparable to a POW in an international armed conflict (i.e. in order to remove an enemy fighter from hostilities), or in circumstances comparable to a civilian under occupation being detained for imperative security reasons. However, some general conditions should be observed first in all cases.
General conditions
First and foremost, detention by armed opposition groups can only be considered if IHL is applicable to the situation, namely an 'armed conflict' in the sense of Common Article 3. This must be distinguished from mere internal disturbances, tensions, or riots, as well as organized criminal activity, where ordinary criminal law -as well as the full spectrum of IHRL -would apply to prohibit detentions by non-state groups entirely. Detention by armed opposition groups also remains absolutely prohibited where this amounts to hostage-taking, as per the customary IHL definition, which requires the intent to coerce someone to take action or refrain from doing so. 54 This is entirely different from a situation where the intention of detaining an individual is in order to remove them from hostilities (in the case of a member of the armed forces) or for security reasons (in the case of a civilian living under the armed opposition group's territorial control). Should a detention be effected with a coercive motive, this would be excluded from the ambit of the permissible detention and would amount to an act of hostage-taking prohibited by both Common Article 3 and customary IHL.
Regarding minimum standards of treatment of detainees, the armed opposition group would have to apply the Common Article 3 standards in all cases, regardless of the purported reasons for the detention, as these standards must be applied 'in all circumstances'. In addition, if the conflict falls within the scope of Additional Protocol II (i.e. the armed opposition group has reached the level of organization and control required by Article 1 of that instrument), the standards of treatment in Article 5 of the Protocol must be applied. Pejic also highlights the requirement that the minimum guarantees for persons under detention in NIAC should be applied by armed opposition groups as far as 'practically feasible', regardless of the legality of detention. 55 Whenever access can be obtained, supervision by a body such as the ICRC is particularly important in ensuring that humane conditions of detention are maintained -the ICRC has already undertaken such activities in respect of persons detained by armed opposition groups in, inter alia, Djibouti, 56 Côte d'Ivoire, 57 Mali, 58 Somalia, 59 and Sudan. 60 Detention of members of state armed forces Rebels said they arrested two pro-Qaddafi fighters, accusing one of them of being a sniper because he was wearing a flak-jacket and his car was stocked full of bullets. 61 (Abeer Tayel) Zegveld holds that, where detention by armed opposition groups has been deemed acceptable, the standards for determining when this may take place have been imported from the law of international armed conflict into the law of NIACs. 62 The application of the IHL of international armed conflicts by analogy to detentions in NIACs is also suggested and elaborated by Sassòli and Olson. 63 In legal terms, it could be said that the approach applied in order to deem detention by armed opposition groups acceptable was to interpret the IHL prohibition on arbitrary deprivation of liberty in light of Common Article 3, which apparently envisages detention by armed opposition groups in some circumstances; these circumstances were then defined using the analogous IHL of international armed conflict (i.e. the standards of Geneva Convention III). Detention by armed opposition groups in a situation analogous to those prescribed by the law of international armed conflict would therefore not be considered arbitrary for want of a legal basis, since Common Article 3 (and, in certain cases, Article 5 of Additional Protocol II) serves as the preexisting legal grounds for detention. This would also mean that the problem of basing detention on retroactive laws would not come to the fore. In such a case, Geneva Convention III would then be used for guidance in interpretation of what it means to detain in connection with hostilities. This could be considered a type of 'quasi-POW' detention (i.e. imprisonment of enemy fighters for the purpose of placing them hors de combat).
It must be noted that this type of analogous interpretation cannot render detention by armed opposition groups a formal POW detention in the sense of Geneva Convention III, with all its attendant safeguards such as compulsory ICRC supervision and detailed rules of treatment. 64 Since the detainees would not automatically benefit from such safeguards, such an analogy should only regulate the circumstances under which detention is permissible, but should not be taken to mean that detention should be permitted without procedural guarantees. 65 As a minimum, these should correspond to those granted to POWs in an international armed conflict who dispute their status as combatants: that is, the detainee should have the right to have the legality of detention checked by an independent and impartial body. 66 'Quasi-POW' detention would also confer no general legal capacity or recognition of status on armed opposition groups, as it is merely an application of Common Article 3, whose application has no effect on the legal status of parties to the conflict. 67 
Detention of civilians
To be very honest, we didn't find any weapons in their houses or on them, but they arrived into the country illegally and during a very sensitive time . . . This led us to believe they were working for the enemy. 68 (Othman bin Othman)
Common Article 3, in prescribing standards of treatment for persons in detention, does not indicate whether such detained persons are civilians or fighters; thus it does not appear to prohibit detention of civilians. Similarly, Article 4 of Additional Protocol II provides for the treatment of persons detained for reasons related to the conflict, without specifying whether these persons would have been taking part in hostilities or not. As for the circumstances under which such detentions could take place, Zegveld is of the opinion that, again, international bodies have drawn on the IHL of international armed conflicts; in the case of civilians, the relevant provisions are to be found in Geneva Convention IV. 69 However, as far as civilians are concerned, caution should be exercised in loosening the IHRL-based concept of 'arbitrary detention', requiring a basis for detention in state law, in favour of the IHL-based lex specialis interpretation. In the case of detention of state soldiers, such an approach may be necessary, owing to the inappropriateness and impracticability of the IHRL-oriented interpretation, as well as the need to increase reciprocity in order to encourage IHL compliance by armed opposition groups. Such a modification of the IHRL rule by IHL as lex specialis is justifiable in this specific case because, in IHL, detaining fighters to remove them from hostilities is a permissible method of warfare -an alternative to killing. In the case of civilians, this consideration does not come into the equation.
Allowing armed opposition groups to detain civilians would not have an effect on encouraging compliance with IHL, as detention of civilians (unlike that of fighters) is not a legitimate method of warfare, even in international armed conflicts (hence the fact that, in international armed conflicts, civilians may only be detained for reasons connected to the conflict in the very limited circumstances set out in Geneva Convention IV, Articles 42 and 78, i.e. in a party's own territory or in a situation of occupation where it exercises a high degree of control over a territory). Therefore, it cannot be justified as a means of creating greater reciprocity between the parties. Banning armed opposition groups from detaining civilians during open conflict will not render military success impossible, and thus a more equalitytargeted interpretation need not be applied in order to promote compliance by armed opposition groups with IHL.
In short, while exceptional justifications exist for applying IHL as lex specialis in the case of detained state fighters (namely the need for greater reciprocity and compliance, and the availability of detention as a method of warfare), this does not exist in the case of civilians, and therefore their protections under IHRL should remain unaffected as a general rule. Nevertheless, continuing the analogy to the IHL of international armed conflicts, one possible exception does present itself: in the case where an armed opposition group is a de facto authority controlling an area where state influence is limited or non-existent -a situation analogous to occupation -the question could then be raised as to whether an armed opposition group could legally intern civilians for security reasons. 70 In order for such a detention to be lawful, the basis for detention could be determined through the analogous application of the IHL of international armed conflicts (specifically, the rules relating to the grounds for internment of civilians under occupation). 71 Therefore, a civilian could validly be detained for imperative reasons linked to the security of the armed opposition group authority, until such time as those imperative reasons no longer exist. 72 However, as Geneva Convention IV would not be applicable de jure, it would be necessary for the armed opposition group to base such security detentions on some existing law in order to satisfy the principle of legality -usually the existing law of the state. As for the possibility of the group's own 'laws' providing the basis for detention, this is controversial and indeed likely to be rejected by the territorial state. Nevertheless, international practice exists to indicate some pragmatic acceptance of such laws by international observers, in the interests of eliciting the armed opposition group's compliance with IHL or human rights standards. 73 Even so, in such a case it would be appropriate to at least continue the analogy 70 Sivakumaran raises a similar question with regard to the establishment of courts, and indicates that, at a minimum, armed opposition groups must hold territorial control to meet the requisite standards to constitute a court. Sandesh Sivakumaran, 'Courts of armed opposition groups: fair trials or summary justice?', in Journal of International Criminal Justice, Vol. 7, No. 3, 2009, pp. 489-513. 71 While security detention of civilians (particularly of enemy aliens) is also possible in a party's own territory in international armed conflicts (GC IV, Art. 42), this would not be an appropriate analogy for non-international armed conflicts. This is because an armed opposition group cannot be said to have its 'own' sovereign territory with a differentiation between its own nationals -towards whom it would have clear legal obligations -and aliens who require extra protection through IHL when they fall into the group's hands. An armed group can only be in control of territory that it has captured (occupied) from the territorial state. In such a case, all persons living under the group's control are subject to the exercise of power by an entity other than their state of nationality, and should thus be considered as equally requiring international legal protection from that entity, as would occur in a situation of occupation by another state. 72 In parallel with GC IV, Arts 78 and 132. 73 For example, rather than stating that laws promulgated by the Farabundo Marti National Liberation Front in El Salvador were invalid, the UN Observer Mission in El Salvador scrutinized these for compliance with and apply the same limitations on the application of 'laws' of armed opposition groups as are applied to penal laws made by an occupying power under Geneva Convention IV (especially regarding subject matter and retroactivity). 74 As far as procedural guarantees are concerned, these should at least meet the standards set in Geneva Convention IV for the internment of civilians, namely a regular and fair procedure, which is subject to appeal and is reviewed at least every six months, 75 as well as the right to visits by the ICRC (or another monitoring body). 76 Further procedural safeguards should also be implemented as far as the armed opposition group is capable of doing so. 77 As such a group acting as a de facto government may also be bound by additional human rights obligations, inter alia insofar as it exercises government functions, 78 these standards should be seen as a minimum.
Conclusion
The strong influence of IHRL on the interpretation of 'arbitrary deprivation of liberty' in customary IHL is only natural, considering the relationship between the two bodies of law, as well as the fact that interpretation of the concept by international bodies has so far been more extensive in the field of IHRL owing to the mandate of these bodies. However, as shown above, the IHL prohibition on arbitrary deprivation of liberty cannot exclude armed opposition groups from detaining members of state armed forces as 'quasi-POWs', and possibly, in some limited circumstances, placing civilians living under their de facto territorial control under administrative detention.
It has therefore been submitted in this article that the requirement of a basis for detention be informed by the analogous provisions of the IHL of international armed conflicts. The protection and humane treatment of detainees (and the monitoring thereof) should remain paramount, and detention of these categories of persons should not be conflated with hostage-taking or kidnapping.
Application of this approach may be difficult, as the principal means of implementing it during hostilities requires consensus of the parties. Nevertheless, the legal characterization of armed opposition groups' actions under international law makes a difference as far as the position of third states is concerned, as this will determine whether third states may recognize these actions as legal or not, with implications in the fields of international criminal law and refugee law, among others. Ultimately, it should also help to serve the aim of protecting those taken prisoner by encouraging compliance with IHL in a pragmatic fashion.
